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POLICY MEMORANDUM

INTRODUCTION

1. This document relates to the Home Owner and Debtor Protection (Scotland) Bill 
introduced in the Scottish Parliament on 1 October 2009.  It has been prepared by the Scottish 
Government to satisfy Rule 9.3.3(c) of the Parliament’s Standing Orders.  The contents are 
entirely the responsibility of the Scottish Government and have not been endorsed by the 
Parliament.  Explanatory Notes and other accompanying documents are published separately as 
SP Bill 32–EN. 

POLICY OBJECTIVES OF THE BILL

2. The policy objectives of the Bill are to introduce a limited set of amendments to primary 
legislation in order to protect home owners and debtors during a period of recession, and in 
particular to reduce the risk of homelessness as a result of insolvency. However, we believe 
these measures would continue to be appropriate in the event of an early recovery.

3. These amendments constitute part of the Scottish Government’s response to the report of 
the Debt Action Forum published on 23 June 2009.  The report is published online at 
http://www.aib.gov.uk/About/DAF/DebtActionForumFinalRepo.

4. The Debt Action Forum was a group of stakeholders invited by Scottish Ministers to 
consider measures that might create a coherent debt package to protect debtors in the current 
financial climate.  Membership included financial services trade bodies, persons with experience 
of the legal system, advice agencies, and consumer interests.  The Forum examined existing 
information and initiatives on debt relief, debt advice and repossession and considered options 
for a package of legislative and non-legislative measures to address debt problems.  The issues 
discussed by the Forum included the protection of a debtor’s family home in insolvency 
proceedings, the operation of protected trust deeds, access to bank accounts, exemption of 
debtors’ cars, bankruptcy restrictions, the register of insolvencies, lending protocols and debt 
advice.
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5. A sub-group of the Debt Action Forum, the Repossessions Group, was convened to 
consider the specific issue of repossession in the light of the Council for Mortgage Lenders’
forecast that repossessions across the UK could increase significantly from 40,000 in 2008 to 
75,000 in 2009, and whether the protection offered to home owners at risk of repossession was 
adequate or in need of strengthening.

6. The Group was specifically asked to consider urgently the adequacy of the legal 
protection for home owners in Scotland at risk of repossession, provided through UK legislation 
and through the Mortgage Rights (Scotland) Act 2001 (“the 2001 Act”) and the Conveyancing 
and Feudal Reform (Scotland) Act 1970 (“the 1970 Act”).  The Group was asked make specific 
recommendations on ways in which legislation should be strengthened.  Although the Council of 
Mortgage Lenders revised its forecast for 2009 down to 65,000 repossessions1, partly in response 
to the success of Government initiatives, repossessions remain at historically high levels.  Even 
at 65,000, this is an increase of 25,000 on 2008 figures. Previous recessions indicate the figure 
may also remain high for some time after the economy improves.

7. The Repossessions Group recommended that Scottish legislation be strengthened to 
ensure that lenders satisfy a number of pre-court requirements before raising an action for 
repossession, that all repossession cases appear in court (with certain necessary exceptions), and 
that home owners are able to engage an approved lay representative should they find this helpful.  
The Repossessions Group report is published online at: 
http://www.scotland.gov.uk/Publications/2009/06/08164837/0.  

8. The Scottish Government believes that it is right to strengthen the protection for home
owners, and that the risk of increased repossessions over the next few years as a result of the 
economic downturn makes this even more of a priority.

9. Members of the Debt Action Forum felt that some important matters would need further 
discussion with stakeholders and more formal consultation would be essential. A full public 
consultation on these and other issues relating to debt and the family home will be taken forward 
in parallel with this Bill. However, the Scottish Government considers that the Forum has 
created an impetus for change and there is a sufficiently broad basis to support primary 
legislation at the earliest opportunity on a limited range of points made in the reports of the 
Forum and the Repossessions Group to improve protection for home owners and debtors in 
Scotland.  

10. Because the Debt Action Forum and Repossessions Group brought together the key 
stakeholders to facilitate full and frank discussion around a range of possible measures in 
relation to debt and repossessions, the view was taken that the main stakeholders had been 
directly consulted through these groups and support for early action secured, even without the 
usual wider formal consultation.  

11. A full set of papers produced by and for the Debt Action Forum is available online at 
http://www.aib.gov.uk/About/DAF/DAFpapers. 

1 http://www.cml.org.uk/cml/media/press/2321
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12. The Scottish Government’s response to the reports of the Debt Action Forum and 
Repossessions Group included the following commitments—

(1) To act on the recommendations of the Repossessions Group, including bringing 
forward legislation to introduce pre-action requirements on creditors and to improve the 
2001 Act protection, which is currently available only where borrowers and residents 
make an application to the court, by extending it to all cases involving residential 
property.

(2) To introduce legislation to make the following additional changes—

• extend the debt relief offered by bankruptcy to some who can not presently 
meet bankruptcy criteria by allowing a certificated route in a way that is fair 
and open,

• allow the exclusion of specified assets, in particular family homes, from trust 
deeds which can become protected trust deeds, 

• extend the protection currently offered for the family home in bankruptcy to 
debtors who have entered a trust deed,

• extend the maximum period by which the sheriff may postpone the sale of a 
family home in a sequestration or under a trust deed from 1 year as at present 
to 3 years,

• introduce a requirement, similar to the provisions of section 11 of the 
Homelessness etc. (Scotland) Act 2003, for trustees in bankruptcy and trust 
deeds to notify the local authority of the sale of a family home,

• remove the requirement for trustees to advertise awards of bankruptcy in the 
Edinburgh Gazette.

(3) To carry out a public consultation on the following matters –

• whether the voting rights for creditors in trust deeds should be amended to 
limit the ability of a minority of creditors to prevent the protection of a trust 
deed,

• whether the Accountant in Bankruptcy should have some form of advice-
giving role – particularly if it appeared that a debtor had misunderstood or been 
misinformed about specific debt solutions, 

• whether the Accountant in Bankruptcy should, in some circumstances, be able 
to act as trustee in protected trust deeds, 

• what changes, if any, might be appropriate to the way in which the family 
home is treated in bankruptcy.

13. The Bill contains provisions intended to address items (1) and (2), in Parts 1 and 2 of the 
Bill respectively.  Item (3) will be taken up in subsequent legislation depending on the responses 
to consultation.
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PART 1 – RESIDENTIAL STANDARD SECURITIES: CREDITOR’S RIGHTS ON 
DEFAULT

Mortgage Rights (Scotland) Act 2001 Protection to be Improved (Sections 1, 2 and 3)

14. The 2001 Act allows borrowers and certain other residents to make an application to a 
court.  The application is for the court, on considering specified criteria, to delay a repossession 
under the 1970 Act or an action to eject under the Heritable Securities (Scotland) Act 1894 (“the 
1894 Act”).  The Bill will strengthen the protection available to home owners and other residents 
through the 2001 Act by ensuring that the protection of court scrutiny of the specified criteria is 
available in all cases where a lender seeks to repossess a property as a result of debts and 
mortgage arrears, apart from in a few necessary exceptions. 

15. Currently, the 1970 Act allows for repossession without a court decree, by calling up or 
notice of default procedure.  The 2001 Act requires an application to be lodged by the borrower 
(or other entitled resident) before the court can consider suspending repossession proceedings.  
Court scrutiny of the actual circumstances therefore occurs in only a very small percentage of 
cases. 

16. Evidence suggests that many home owners are either unaware of the opportunity to make 
an application under the 2001 Act, or ignore it and other matters relating to a potential 
repossession.  The Bill would address these difficulties by ensuring that court scrutiny of the 
criteria for delay of an application is available in all cases.  It would also ensure court scrutiny of 
a lender’s compliance with the legislative pre-action requirements in all cases.

17. The Bill seeks to amend s.24 of the 1970 Act and s.5 of the 1894 Act to provide that 
summary application procedure will apply to relevant applications by lenders.  Summary 
application procedure ensures that cases call in court.  The debtor would, therefore, have a 
calling date at which he or she can appear to make representations.  They would not need to 
make a separate application.

18. Presently, the 1970 Act permits a creditor to sell secured subjects after non-compliance 
with the terms of a calling-up notice (served in accordance with s.19 of the 1970 Act) or the 
terms of a notice of default (served under s.21 of the 1970 Act).  The Bill will make provision so 
that calling-up notices and notices of default no longer give a creditor the power to sell secured 
subjects which are used as a domestic dwelling without recourse to court action under s.24 of the 
1970 Act. 

19. The Scottish Government recognises that this will not be appropriate for all debtors.  The 
Bill provides, therefore, for an exception of voluntarily surrendered properties.  Cases may fall 
within this exception where the security subjects are unoccupied and specified persons have 
sworn by affidavit that they do not occupy the security subjects and are not aware of the security 
subjects being occupied by any other person, that they consent to the exercise by the creditor of 
the creditor’s rights on default, and that their consent is given freely and without coercion of any 
kind. 
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Repossession to be an Option of Last Resort (Sections 2, 3 and 4)

20. The Bill will offer greater protection for home owners in Scotland by requiring lenders to 
show that they have considered reasonable alternatives to repossession, and requiring the courts 
to consider the extent to which lenders have done that when deciding repossession cases under 
the 1970 Act and applications to eject a proprietor under the 1894 Act. 

21. This will codify industry best practice by setting out pre-action requirements in 
legislation.  It will provide more protection to Scottish home owners than that offered by the 
mortgage pre-action protocol introduced by the England and Wales judiciary, which “does not 
alter the parties’ rights and obligations” (paragraph 1.2 of the protocol, see
http://www.justice.gov.uk/civil/procrules_fin/contents/protocols/prot_mha.htm).

Recall of Decrees and Entitled Residents (Sections 5 & 6)

22. The Repossessions Group highlighted that borrowers may not respond to a repossession 
action until they are presented with a letter detailing the date on which their home is due to be 
repossessed.  This will happen after a decree has been granted.  The Group recommended a 
simplified procedure for recall of decrees in cases where the borrower has not defended the case 
when first raised.  This could help prevent impending repossessions and give people another 
opportunity to be linked back into the court process and its protections.   

23. The Bill allows, in relation to a residential property, that a debtor who has not appeared in 
section 24 proceedings under the 1970 Act or in section 5 proceedings under the 1894 Act may 
apply for a minute of recall.  This right is also extended to entitled residents who are able to 
make an application to the court if they were not involved in the case previously.  Entitled 
residents are the existing category of people with rights under section 1(2) of the 2001 Act: 
people whose sole or main residence is the property secured and who are either the proprietor of 
the property or who have a defined connection with the debtor or proprietor.  However, to avoid 
the risk of repeated delays and to give some certainty for the creditor, only one application for 
recall may be made in relation to a decree.

Lay Representation (Section 7)

24. The Bill allows for the lay representation of home owners and entitled residents in court 
proceedings for repossession cases.  It is recognised that the court process can be intimidating 
and that a lack of familiarity with procedure and formalities might dissuade some home owners 
from asserting their legal rights.  By allowing lay representation by approved persons (i.e. 
persons approved by another person or body which is prescribed by Scottish Ministers), the Bill 
will reduce such barriers, while also ensuring that persons are only allowed to appear if they are 
suitable to provide such representation.

25. This will encourage home owners to appear in court, and ensure they are well supported 
and represented, while also ensuring that the smooth running of court business is not put in 
jeopardy.
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Legislation

26. The Bill makes the aforementioned changes by repealing most of the 2001 Act and 
placing the applicable rights and procedures directly into the 1970 Act and the 1894 Act.  This 
means that those Acts will have a more comprehensive coverage of the relevant rights.  This 
modification should assist users of the legislation.

PART 2 – SEQUESTRATION AND TRUST DEEDS

Certificate for Sequestration (Section 9)

27. Sequestration is the Scottish technical term for bankruptcy. 

28. Under the Bankruptcy (Scotland) Act 1985 (“the 1985 Act”) as originally enacted debtors 
could petition the court for their own bankruptcy only if they obtained the concurrence of one or 
more of their creditors.  The Bankruptcy (Scotland) Act 1993 (“the 1993 Act”) amended the 
1985 Act and allowed debtors to petition for their own bankruptcy on grounds of “apparent 
insolvency”. The most commonly used ground of apparent insolvency is an expired unpaid 
charge for payment.  It is difficult for a debtor to establish apparent insolvency unless a creditor 
is willing to take debt recovery action in the courts.  The Bankruptcy and Diligence etc. 
(Scotland) Act 2007 (“the 2007 Act”) amended the 1985 Act and allowed debtors to apply direct 
to the Accountant in Bankruptcy instead of petitioning the court and also introduced a new route 
into bankruptcy for debtors with low income and low assets (“LILA”). 

29. Most debtors who are in need of debt relief are able apply for their own bankruptcy. 
However, it remains possible for someone to be unable to make themself bankrupt.  In particular 
a home owner with low equity, limited income and large debts may be unable to prove apparent 
insolvency if their creditors are unwilling to fund court action against them and would not be 
eligible to apply for bankruptcy through the LILA route.

30. The Bill contains provisions to introduce a new route into bankruptcy which does not 
depend on action by creditors.  We propose that this should be in the form of a certificate, signed 
by an authorised person, stating that the debtor is unable to pay their debts as they become due.  
This will ensure that the protection offered by bankruptcy is available as a last resort to anyone 
who is insolvent.  The categories of “authorised person” will be defined by statutory instrument.  
The policy intention is to include insolvency practitioners, solicitors and money advisers.  The 
statutory instrument will also prescribe the form of certificate.  

31. The certificate is intended to open access to bankruptcy for all debtors.  This will extend 
debt relief to anyone who is currently excluded from bankruptcy, particularly to home owners 
with limited equity, who cannot qualify through the LILA route and may be unable to establish 
apparent insolvency.  We consider that a debtor who is unable to demonstrate apparent 
insolvency is likely to have limited means to contribute to the cost of administering their estate.  
Accordingly, the Bill provides that in any case where an award of bankruptcy is made on the 
basis of a certificate, the Accountant in Bankruptcy will be deemed to be appointed as the 
trustee.  The Bill contains provisions to prescribe by regulation the fee, if any, which an 
authorised person is entitled to charge in connection with granting a certificate.  It is the intention 
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to prescribe that no fee will be charged for the issue of a certificate, but that the authorised 
person may charge for advice given in connection with the application process.

32. Because the certificate will ensure universal access to bankruptcy, we consider that the 
current range of routes into bankruptcy can be simplified.  The Bill will remove the creditor 
concurrence route for individual debtors.  Creditor concurrence will remain as the route into 
bankruptcy for entities like partnerships and trusts which can be sequestrated under section 6 of 
the 1985 Act. 

33. A debtor who signs a trust deed is apparently insolvent, but cannot apply for their own 
bankruptcy unless the creditors have prevented that trust deed from becoming a protected trust 
deed (see new section 5(2B) inserted in the 1985 Act).  The Bill will also remove this alternative 
route.  However, this will have no impact on the debtor as they will be able to use the route 
offered by the certificate.  For a debtor whose original aim in signing a trust deed is to gain 
access to bankruptcy, access to this certificate will expedite the process.

Trust Deeds (Section 10)

Voluntary Trust Deeds

34. Trust deeds are an alternative to bankruptcy.  There is a long history of trust deeds as 
voluntary private agreements between debtors and creditors in Scotland.  Trust deeds convey 
part or all of a debtor’s assets to a trustee and provide, through realisation of those assets or 
contributions from the debtor’s income, for the repayment of part of what is owed to creditors.  
Under the provisions of section 388 of the Insolvency Act 1986 (1986 c.45) the trustee under a 
trust deed must be an insolvency practitioner.  A voluntary trust deed requires the consent of all 
the creditors. 

35. The terms of voluntary trust deeds may be adapted to the debtor’s circumstances and 
whatever is acceptable to the creditors.  As such a voluntary trust deed could exclude a debtor’s 
home or any other property.  However, such a trust deed would not be binding on any creditor 
who did not agree to its terms. 

36. For the purposes of the 1985 Act a trust deed is defined as a trust deed which conveys the 
whole estate of the debtor, excluding only such assets as would not vest in a trustee in 
bankruptcy, to the trustee of the trust deed for the benefit of their creditors.  The effect of this is 
that a trust deed cannot become a protected trust deed unless it conveys the debtor’s whole estate 
to the trustee, even if assets in that estate are of no interest or value to the creditors.  This 
provision is unduly restrictive and that is particularly inappropriate where the debtor’s family 
home has no realisable value for creditors due to limited or no equity.  

37. Under section 33 of the 1985 Act, assets which do not vest in a trustee in bankruptcy, and 
therefore would not be conveyed to a trustee under a protected trust deed, include things like cars 
(worth up to £1,000), tools of trade (worth up to £1,000 in total), clothes, furniture, white goods, 
children’s toys, medical equipment etc.  These exemptions are subject to an overall provision 
that their use is reasonably required by the debtor or their family.  The family home is not an 
exempt asset as it may have a realisable value.
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38. There are also provisions in the 1985 Act which apply to trust deeds generally.  These are 
sections 34 (gratuitous alienations), 36 (unfair preferences), 70 (supply of utilities) and Schedule 
1 (determination of creditors’ claims – see Schedule 5, para. 4) of that Act.  However, these 
provisions only apply to trust deeds meeting the statutory definition in section 5(4A).  Therefore, 
none of these provisions in the 1985 Act apply to trust deeds which exclude any estate, except 
assets which would not vest in a trustee in bankruptcy.

39. The Bill contains provisions to amend the definition of trust deed in the 1985 Act in order 
to include trust deeds which exclude certain creditors or assets.  A trust deed will be able to meet 
the statutory definition if it excludes creditors who have agreed not to claim under the trust deed, 
or if it excludes a family home or other classes of property as defined in secondary legislation.  
This means that the provisions of the 1985 Act noted in the preceding paragraph would apply to 
a wider range of trust deeds.  We consider that it is reasonable to extend the application of other 
parts of the 1985 Act to a wider range of trust deeds because such deeds will only extend to 
assets excluded with the actual consent of all creditors.

Protected Trust Deeds

40. Protected trust deeds were introduced by the 1985 Act to provide that a trust deed 
meeting specified criteria would be binding on all creditors.  Until 1993, the numbers of 
protected trust deeds remained low.  Following reforms made to the 1993 Act, they have been 
increasingly popular as a form of debt relief.  There were 7,633 protected trust deeds recorded in 
the Register of Insolvencies in the business year ending 31 March 2009.  

41. Protected trust deeds are “protected” in the sense that creditors who do not agree to the 
terms of the trust deed have no higher right to recover their debts than creditors who do agree. 
Once protected, the trust deed is binding on all creditors who can usually take no further action 
to pursue the debt owed providing the debtor complies with the terms of the trust deed.  Upon 
completion of the trust deed the remaining unpaid debt is written off although secured lenders 
can still rely on their security.  The conditions for protection include the consent or deemed 
consent of a majority in number or two-thirds in value of creditors, advertisement of the trust 
deed in the Edinburgh Gazette, and registration of the trust deed in the Register of Insolvencies. 

42. Under the 2007 Act, the Accountant in Bankruptcy took responsibility for the supervision 
of trustees under protected trust deeds.  This came into force on 1 April 2008.  A review of 1,200 
protected trust deeds granted since 1 April 2008 was carried out by the Accountant in 
Bankruptcy in November 2008 and found that 60% of protected trust deeds are based solely on 
debtor contributions and a further 30% include assets with a total value of less than £10,000.  
The full findings of the review are  published in the Protected Trust Deed Report, which can be 
accessed on line at http://www.aib.gov.uk/News/releases/2009/06/23140808.  

43. The amendment of the definition of trust deeds by this Bill will mean a wider range of 
voluntary trust deeds could become protected trust deeds.  
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44. Individual voluntary arrangements, the closest equivalent to protected trust deeds in
England and Wales, allow debtors to exclude assets from arrangements with the agreement of 
their creditors.  Because protected trust deeds rely on the consent or deemed consent of creditors 
we consider that it is reasonable to allow a similar scope to exclude assets.  There will continue 
to be cases in which it is appropriate for a debtor’s home to vest in the trustee under a protected 
trust deed and for the equity to be realised for the benefit of creditors. 

45. This will allow debtors to propose trust deeds in which the family home is clearly 
excluded, where the home is of limited value to the creditors.  This will reduce the 
administration costs for these cases and provide reassurance for debtors who use protected trust 
deeds.  We intend to include procedures in secondary legislation to clarify the process for the 
closure of trust deeds, so that if creditors refuse the protection of a trust deed which excludes an 
asset, the debtor will have the option to propose an alternative trust deed under which that asset 
is not excluded.

Power in Relation to Debtor’s Family Home (Section 11)

46. "Family home" is defined for the purposes of the 1985 Act in section 40(4)(a) of that Act. 
This is different from the definition of "family home" referred to in the new section 5D(2) 
inserted in the 1894 Act by section 5(2) of this Bill. The further public consultation on issues 
raised by the Debt Action Forum (see paragraph 12 above) will include the question of a single 
consistent definition of family homes across Scottish primary legislation for bankruptcy, 
diligence and repossession.

47. Section 31 of the 1985 Act provides that, when an award of bankruptcy is made, the 
debtor’s whole estate as at the date of bankruptcy vests in their trustee.  If the debtor is a home
owner, their home vests in their trustee.  The vesting of the debtor’s estate in the trustee survives 
the debtor’s discharge from bankruptcy.  Trustees can formally abandon their interest in a home 
and an amendment introduced by section 19 of the 2007 Act provides that a debtor’s interest in 
their home will be returned to them automatically if the trustee takes no action to realise it within 
3 years from the date of the bankruptcy.  

48. Unless the debtor’s share of the equity in their home is negligible, the trustee will usually 
want to realise this for the benefit of creditors.   Trustees will usually seek to find an alternative 
to forcing a debtor out of their home.  Trustees are not required to arrange a sale on the open 
market and can, for example, abandon their interest in the property in return for a lump sum from 
another family member or third party.  In some cases, the debtor will be able to stay in their 
home by utilising the Mortgage to Rent Scheme2, whilst in others, the debtor will agree to a sale.  
However, in some cases, and as a last resort, the trustee will have to take court action for eviction 
and sale of the debtor’s home.  

2 This scheme can help some debtors stay in their home if they meet certain criteria and have either failed to reach 
agreement with their lender(s) on how to manage their arrears or have had a trustee appointed to their estate and 
their trustee is looking to force the sale of the property. Details of the scheme can be found at 
http://www.scotland.gov.uk/Publications/2009/03/12150923/1
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49. Section 40 of the 1985 Act provides that before the trustee in bankruptcy can sell a 
debtor’s home they must obtain either—

• consent of an occupant spouse (or civil partner, former spouse, former civil partner),

• the debtor’s consent if there is no occupant spouse (or civil partner, former spouse, 
former civil partner), and the debtor occupies the house with their or their spouse’s 
(or civil partner’s, former spouse’s, former civil partner’s) child or grandchild (of 
any age), or

• the permission of the Sheriff.

50. If the trustee applies to the Sheriff, section 40 of the 1985 Act provides three alternative 
outcomes.  The sheriff—

• may grant the application, allowing the trustee to sell the debtor’s home (The Sheriff 
can make this subject to conditions),

• can refuse the application, or

• can grant the application but postpone it for up to a year.

51. In reaching this decision, the Sheriff has to take into account all the circumstances of the 
case, and is specifically required to consider—

• the needs and financial resources of the debtor’s spouse, civil partner, former spouse 
or former civil partner and of any children, but not of the debtor themself (the 
definition of children is quite broad and includes grandchildren and anyone brought 
up or accepted as a child, and is not restricted by the age of the child),

• how long any of these people were living in the house, and

• the interest of the creditors.

52. The Bill makes three specific changes which we think are needed to improve the 
protection offered by section 40 of the 1985 Act—

(1) Currently section 40 applies to trustees in sequestration but not to trustees under 
trust deeds. The intention of the Bill is to extend the protections offered to include 
trustees under trust deeds.

(2) Currently the Sheriff has the option to reject an application or postpone the sale 
for a maximum of 12 months.  This is too restrictive.  The Bill contains a provision to 
increase the maximum postponement period to 3 years.  This would allow, for example, 
postponing a sale until a child completed schooling.

(3) To allow local authorities to respond effectively to potential homelessness, the 
Bill will also introduce rules similar to section 11 of the Homelessness etc. (Scotland) Act 
2003 (“the 2003 Act”). 
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53. Section 11 of the 2003 Act requires landlords and creditors in standard securities to notify 
local authorities of repossession actions, prior to commencing proceedings.  Early intervention to 
prevent homelessness is much more cost effective than responding at a later point when crisis 
point has been reached.  The Bill amends section 40 of the 1985 Act so that trustees in 
sequestration or under trust deeds will be required to notify local authorities of an application to 
sell a debtor’s family home. 

54. We intend to provide a form for trustees to notify local authorities in the same form as 
used in the Notice to Local Authorities (Scotland) Regulations 2008 (S.S.I. 2008/324).

Abolition of Certain Requirements to Advertise in Edinburgh Gazette (Section 12)

55. The Edinburgh Gazette is a biweekly newspaper published by The Stationery Office.  It 
contains official notices on things like road closures and public finance as well as notices of 
insolvency proceedings.  It is not often read by the general public but credit reference agencies 
and most large creditors are subscribers.  Nowadays, the Edinburgh Gazette is available online at 
http://www.edinburgh-gazette.co.uk/.

56. All awards of bankruptcy are recorded in the Register of Insolvencies.  The Register of 
Insolvencies is a public record.  The contents of the Register of Insolvencies are prescribed by 
Act of Sederunt in Appendix 2 to the Sheriff Court Bankruptcy Rules and Form 72.6A of the 
Rules of the Court of Session.  Nowadays, the Register of Insolvencies is available online at 
http://roi.aib.gov.uk/ROI/.  

57. Section 15(6) of the 1985 Act requires notice of an award of bankruptcy to be advertised 
in the Edinburgh Gazette.  Section 25(6) of the 1985 Act requires a replacement trustee to 
advertise their appointment in the Edinburgh Gazette.  This is intended to ensure that there is a 
public notice for the benefit of creditors and to invite claims.  Historically, the Edinburgh 
Gazette was the only practical means of ensuring that information about insolvencies was 
disseminated to creditors.  

58. The Bill repeals sections 15(6) and 25(6) so that adverts in the Edinburgh Gazette will not 
be required for awards of bankruptcy or appointment of replacement trustees.

59. The purpose of the notice can be adequately met by the record of the insolvency in 
Register of Insolvencies.  This will result in a significant saving to the public purse in terms of 
saving of advertisement fees.  In order to improve access to information about insolvencies, we 
intend to abolish the fee for access to the Register by an amendment to the Bankruptcy Fees 
(Scotland) Regulations 1993 (S.I. 1993/486) – this change will be delivered by secondary 
legislation and is not contained in the Bill.  Reform of the Register is part of a European e-Justice 
initiative to provide access to information about insolvencies through a single European portal.

60. We propose to amend the Protected Trust Deed (Scotland) Regulations 2008 (S.S.I. 
2008/143) to replace the requirement to advertise trust deeds in the Edinburgh Gazette with an 
advertisement in the Register of Insolvencies to coincide with the changes to the advertisement 
of bankruptcies.  We anticipate that there would be an administration fee to cover the costs of 
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additional staffing for the Register but this will be kept significantly lower than the current 
advertising costs of the Gazette.

ALTERNATIVE APPROACHES

All cases to Call in Court

61. We considered whether the Repossessions Group recommendation that all cases call in 
court could be satisfied through use of ordinary cause procedure.  The Scottish Court Service 
however suggested that this approach lacked the flexibility of summary application procedure 
and that it would place unmanageable demands upon the courts both in terms of time and costs.  
Moreover, summary application procedure is preferable in that it does not require the home 
owner to intimate to the court that they wish to appear.  Instead, using summary application 
procedure will result in the setting of a court date for the case to be heard.  However, it does not 
require attendance by the home owner should they not wish to appear or defend the case.

Pre-Action Protocol

62. We considered the merits of a pre-action protocol for mortgage repossession cases similar 
to that introduced by the England and Wales judiciary in November 2008.  In line with the 
Repossessions Group’s recommendation, however, legislation is preferable, as it gives greater 
force and security to the home owner.  The protocol in England and Wales itself states that it 
“does not alter the parties’ rights and obligations” (paragraph 1.2 of the protocol).  Moreover, 
whilst there are Scottish pre-action protocols in such areas as personal injury, they are not as 
common a feature of the legal system in Scotland as they are in England and Wales.  As the 
Repossessions Group pointed out, the pre-action protocol for England and Wales was introduced 
by the judiciary there and the independence of the judiciary means its usefulness would similarly 
be for the Scottish judiciary rather than the Scottish Government to consider.  It was therefore 
concluded that the introduction of primary legislation by the Scottish Government was the surest 
and most direct way of strengthening protection. 

Lay Representation

63. We considered whether or not lay representation might include a home owner’s family 
and friends.  However, noting concerns on the impact this might have on maintaining appropriate 
standards in court proceedings, we believe that lay representation should be limited via 
accredited individuals or organisations.  The effect of this will be to ensure that a high standard 
of representation is delivered, in the home owner’s best interest.  This approach will also limit 
those situations in which the court has to continue proceedings, with additional costs, in order to 
ensure that a home owner is suitably protected.

Tenants of Defaulting Landlords

64. In its discussions, the Repossessions Group recognised that a particular problem might be 
experienced by tenants of landlords who themselves have defaulted on their mortgage.  There are 
a number of different circumstances in which this might happen.  In many cases, the mortgage
may not be a buy-to-let mortgage and the lender may not be aware of the existence of a tenant, in  
direct contravention of the mortgage contract.  We have noted the UK Government’s recent 
consultation on improved protection for ‘unauthorised’ tenants in this situation in England and 
Wales.  Whilst there are differences between the relevant statutory provisions in Scotland and in 
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England and Wales, we believe that tenants in Scotland should have no less protection.  The 
Repossessions Group recommended that before implementing legislation this problem must be 
evaluated more fully, and potential solutions explored.  The need to introduce legislation as soon 
as possible to protect home owners has meant that there was not time to do this before 
introduction of the Bill.  However, we will consult urgently with a view to considering the 
introduction of possible amendments at Stage 2 of the Parliamentary process.

Certificate for sequestration

65. Following discussion at the Debt Action Forum we considered extending access to 
bankruptcy by either abolishing apparent insolvency or extending the existing LILA route into 
bankruptcy to include home owners.  We consider, however, that both apparent insolvency and 
LILA facilitate the application process for those debtors who are able to establish that they meet 
the criteria because they provide clear and straightforward definition of the entry conditions for 
bankruptcy.  Defined gateway conditions contribute to the relatively lower application fee for 
Scottish bankruptcy compared to the total outlay required to petition for bankruptcy proceedings 
in England and Wales.  Changes to these conditions would bring about a need for further 
investigation, making the process more cumbersome and more expensive.

Trust Deeds

66. We considered the introduction of a simplified, fixed fee, contribution only protected 
trust deed administered by the AiB.  However on the basis of the views expressed by the Debt 
Action Forum it was decided that further work would be needed to establish whether there was a 
genuine need for such a scheme, and the details of its administration.  We felt that it would be 
inappropriate to make such far-reaching changes to protected trust deeds without wider 
consultation with stakeholders.  As the Scottish Government has agreed that consultation should 
be issued on whether the Accountant in Bankruptcy should, in some circumstances, be able to act 
as trustee in protected trust deeds, we did not consider it appropriate to include these provisions 
in the Bill.

67. We considered extending protection to the family home by excluding either the home 
entirely, or a statutory maximum equity from bankruptcy (see Annex D to the Debt Action 
Forum’s report).  The Forum could not reach consensus on this issue, and recognised that the 
whole subject of action against property was complicated and too radical without full public 
consultation.  Furthermore, we considered affording the protections of section 40 of the 1985 Act 
to debtors who live alone and to those who are ordinarily resident in a debtor’s property, but who 
do not form part of the debtor’s family as currently defined in the 1985 Act.  The Debt Action 
Forum had considered, however, that this extension could be open to abuse.  Moreover, as the 
Scottish Government has agreed to consult on what changes, if any, might be appropriate to the 
way in which the family home is treated in bankruptcy, we did not consider it appropriate to 
make these changes in the Bill.

CONSULTATION

68. The Bill measures are based on the discussion of legislative proposals by key 
stakeholders in both the Debt Action Forum and the Repossessions Group.  Because the Debt 
Action Forum and Repossessions Group brought together the key stakeholders to facilitate full 
and frank discussion around a range of possible measures in relation to debt and repossessions, 
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the view was taken that the main stakeholders had been directly consulted through these groups 
and support for early action secured, even without the usual wider formal consultation

69. Part 1 of the Bill forms part of the Scottish Government response to the report of the 
Repossessions Group. This is published online at 
http://www.scotland.gov.uk/News/Releases/2009/06/17172506, and states that the Scottish 
Government accepted the Group’s recommendations and included a commitment to introduce 
measures contained in this Bill.

70. The report of the Forum itself indicates where there were areas of broad agreement and 
any disagreement along with specific comments made during their discussions.  The Scottish 
Government recognises that Forum members had differing views on some of the issues 
discussed, but we consider that there was broad support for a limited number of measures and 
that those measures should be supported by legislative change in Part 2 of the Bill.  Other issues 
discussed by the Forum clearly require fuller consideration and a more formal consultation 
process and measures in response to those issues are not introduced by this Bill.  The Scottish 
Government’s response to the Forum’s Report is published online at 
http://www.aib.gov.uk/About/DAF/DAFofficialresponse. 

EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC.

71. Anticipated costs to local authorities and the courts are set out in the Financial 
Memorandum to the Bill.  No adverse impact on any other group has been identified.  Measures 
in the Bill are intended to ensure that nobody struggling with overindebtedness in Scotland is 
excluded from bankruptcy as a last resort.  There is a significant potential for current economic 
conditions to affect many more home owners who will need better protection from debt and 
homelessness.

72. The provisions of the Bill are not discriminatory on the basis of gender, race, age, 
disability or religion or sexual orientation.  The Bill has no direct effect on island communities or 
sustainable development.
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